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Association Activities 


DECEMBER 13 AND 14 have been set as the dates for the final 
arguments in the national moot court competition being spon- 
sored by the Committee on Junior Bar Activities, John V. Lind- 
say, Chairman. Some sixty schools will argue in the regional 
competitions during the month of November. The winners in 
the various regions will then come to New York to compete for 
the Samuel Seabury award. The case to be argued in all com- 
petitions involves the question of the right of a witness before a 
congressional investigating committee to refuse to testify for a 
variety of reasons, including the ulterior motives of the com- 
mittee, the television and radio broadcasting of the proceedings, 
the Roman holiday atmosphere, and the impertinency of the 
questions. Associate Justice Burton of the Supreme Court of the 
United States has agreed to preside over the bench of judges who 
will select the final winner. 


e@o 


SuRROGATE E. Ivan Rubenstein was the first guest of the Special 
Committee on Round Table Conferences, Howard Hilton Spell- 
man, Chairman. There was a capacity audience, and the discus- 
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sion following Surrogate Rubenstein’s lecture was informative 
and lively. 
e@o 


THE COMMITTEE on Real Property Law, Lewis M. Isaacs, Jr., 
Chairman, will again this year concentrate on the problems in- 
volved in rent control legislation and the practical administra- 
tion of the rent control laws. 


e@o 


AT THE Stated Meeting of the Association held on October 16, the 
following resolutions presented by the Committee on the Judi- 
ciary, Louis M. Loeb, Chairman, were adopted: 


Resolved, that Edward J. Glennon is well qualified to 
hold the office of Justice of the Supreme Court. 

Resolved, that Charles D. Breitel is well qualified to 
hold the office of Justice of the Supreme Court. 

Resolved, that Martin M. Frank is well qualified to hold 
the office of Justice of the Supreme Court. 

Resolved, that Harold Baer is qualified to hold the office 
of Justice of the Supreme Court. 

Resolved, that Max Bloom is qualified to hold the office 
of Justice of the Supreme Court. 

Resolved, that Leo J. Rosett is qualified to hold the 
office of Justice of the Supreme Court. 

Resolved, that Irving H. Saypol is qualified to hold the 
office of Justice of the Supreme Court. 

Resolved, that Archer Scher] is qualified to hold the 
office of Justice of the Supreme Court. 

Resolved, that Solomon Boneparth is well qualified to 
hold the office of Justice of the City Court. 

Resolved, that Murray Koenig is not qualified to hold 
the office of Justice of the City Court. 


The Stated Meeting also approved resolutions, regarding can- 
didates for the Municipal Court, presented by William G. Mulli- 
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ve gan, Chairman of the Committee on the Municipal Court of the 
City of New York. The resolutions adopted were: 


Resolved, that Robert V. Santangelo, Lester Lazarus, 


r., Francis J. McCaffrey and Nathan A. Lashin are well quali- 
in- fied to hold the office of Justice of the Municipal Court. 
ra- Resolved, that Harold P. Goldman, George Starke, Pat- 


rick $. Mason, Jerome F. P. Tobin, Morris Schwalb and 
Pincus P. Ettinger are qualified to hold the office of Justice 
of the Municipal Court. 

he Resolved, that Ira Gollobin, Leonard H. Wacker, 
di- Charles Reisman, Pelham St. George Bissell, grd, and 
Simon Schachter are not qualified to hold the office of 
Justice of the Municipal Court. 


At the meeting the Committee on International Law, Dana C. 
Backus, Chairman, presented a comprehensive report on the 
arrest and imprisonment of William N. Oatis by the Czechoslovak 
Government, and the Stated Meeting by unanimous vote ap- 
proved the following resolutions: 


Resolved, that The Association of the Bar of the City of 
New York holds that the “trial,” prosecution and convic- 
tion of William N. Oatis by the Government of Czecho- 
slovakia was a denial of legal process as that term is tradi- 
tionally understood in civilized countries and constituted 
a travesty of justice; and further 

Resolved, that The Association of the Bar of the City of 
New York holds that the application of the definition of 
espionage in Czechoslovak law to the case of William N. 
Oatis is a violation of the freedom of information, one of 
the fundamental freedoms which all members of the 
United Nations, including Czechoslovakia, are pledged to 
respect; and further 

Resolved, that The Association of the Bar of the City of 
an- New York urges the United States Government to con- 
li- tinue appropriate action through the United Nations and 
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other available channels and by other available means to 
effectuate the release of William N. Oatis; and further 

Resolved, that The Association of the Bar of the City of 
New York further urges the United States Government to 
take appropriate action to secure international acceptance 
of basic guarantees for the defense of accused persons. 


John V. Lindsay, Chairman of the Committee on Junior Bar 
Activities, reported on the progress of the National Moot Court 
Competition, the final arguments of which will be held at the 
House of the Association on December 13 and 14. Sixty schools, 
roughly half of the approved law schools in the country, are par- 
ticipating in the competition. 


o@o 


AT ITs organization meeting the Committee on Post-Admission 
Legal Education, Ralph M. Carson, Chairman, discussed in de- 
tail the proposed volume of legal essays which the Committee 
plans to publish. The Chairman announced that copies of the 
Schedule of Lectures and of the Sections have been mailed to the 
membership. The Committee also considered the advisability of 
broadcasting some of the Section meetings over radio station 
WNYC-FM. 

On November 15, Philip L. Graham, Esq., publisher of The 
Washington Post, will deliver the first in the series of lectures 
sponsored by the Committee. Mr. Graham will speak on “A Pub- 
lisher Looks at the Law.” 


e@o 


Civit Defense Authorities met recently with representatives of 
the Association and asked that members be urged to cooperate in 
the first city-wide air raid exercise which will be held late in 
November. Members can contribute to the success of the exercise 
by keeping themselves informed as details are publicized, by 
cooperating with building control and other defense programs in 
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their own areas, and by participating as requested during the 
exercise. 
e@o 


IN SEPTEMBER the President of the Association mailed to the 
membership a request that members aid the committees in pass- 
ing on the qualifications of the judicial candidates by giving to 
those committees information that would in any way indicate 
that any judicial candidate was not qualified for the office for 
which he was nominated. This experiment proved to be a valu- 
able one, and many members did give information to the com- 
mittees which was of great assistance in their work. 


0@Mo 


PRESIDING Justice John Warren Hill of the Domestic Relations 
Court and Supreme Court Justice Charles D. Breitel were guests 
at the organization meeting of the Committee on the Domestic 
Relations Court, of which Mrs. Sylvia Jaffin Singer is Chairman. 
Judge Breitel discussed with the Committee the functioning of 
the State Legislature and made some suggestions as to effective 
approaches to the problem of attaining the passage of the Com- 
mittee’s legislative program. At the meeting the Chairman an- 
nounced that the Committee would study correctional and allied 
services available to the Court and also would assist the Court in 
its program for adequate probation, shelter, and institutional 
facilities. 
























November 1 


November 6 
November 7 


November 8 


November 13 


November 14 


November 15 


November 19 


November 20 


The Calendar of the Association 


November and December 


(As of October 29, 1951) 


Meeting of Section on Taxation 


“On Trial”—Television Program, WJZ—TV (Channel 
7), 9:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Committee on Aeronautics 

Meeting of Committee on Arbitration 

Meeting of Section on Jurisprudence and Compara- 
tive Law 

Dinner Meeting of Committee on Law Reform 


Dinner Meeting of Committee on Municipal Affairs 
“On Trial”—Television Program, WJZ—TV (Channel 
7), 9:30 P.M. 


Meeting of Section on Labor Law 
Dinner Meeting of Committee on Legal Aid 


“A Publisher Looks at the Law.” Speaker: Philip L. 
Graham, Esq., Publisher, The Washington Post. 8:00 
P.M. Buffet Supper, 6:15 P.M. 


Meeting of Committee on the Domestic Relations 
Court 

Meeting of Section on Drafting of Legal Instruments 

Dinner Meeting of Committee on Federal Legislation 

Meeting of Library Committee 

Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

“On Trial”—Television Program, WJZ—TV (Channel 
7), 9:30 P.M. 
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November 21 
November 26 


November 27 


November 28 


November 29 


November 30 


December 4 


December 5 


December 6 


December 10 


December 11 


December 12 


December 13 
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Dinner Meeting of Committee on Foreign Law 
Meeting of Section on Federal Administrative Controls 


Dinner Meeting of Committee on Broadcasting 

Meeting of Section on Litigation 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Section on Corporations 
Round Table Conference, 8:15 P.M. Guest to be 
announced later 


New York Regional Moot Court Competition. Aus- 
pices Committee on Junior Bar Activities 

Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Regulation 
and Trade Marks 


New York Regional Moot Court Competition. Aus- 
pices Committee on Junior Bar Activities 


Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on Municipal Affairs 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Taxation 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on Professional Ethics 


Stated Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 
Harlan Fiske Stone—Moot Court Competition. 8 P.M. 


National Moot Court Competition. Auspices Com- 
mittee on Junior Bar Activities 
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December 


December 


December 


December 


December 


20 


25 
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National Moot Court Competition. Auspices Com- 
mittee on Junior Bar Activities 


Meeting of Section on Drafting of Legal Instruments 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Meeting of Library Committee 


“The Law, Business Practice, Monopoly, and the Free 
Economy.” Speaker: The Honorable Joseph C. 
O’Mahoney, United States Senator from Wyoming. 
8:00 P.M. Buffet Supper, 6:15 P.M. 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Committee on Admissions 
Meeting of Committee on Foreign Law 
Meeting of Section on Labor Law 


Meeting of Committee on Domestic Relations Court 


“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 














The History and the Development 
of Attorneys’ Fees 


By Otto C. SOMMERICH 


The first organized system of law can be found at the time of 
the Roman Republic. That does not mean that older peoples had 
no laws at all; rudiments of legal systems will be found among the 
old Jews and the Greeks, while oriental tribes had only more or 
less arbitrary decisions issued by the pater familias, the head of 
the family, or by the chieftain of the tribe, whatever his title was, 
or by religious leaders. But the first really organized legal system 
can be observed during the Roman Republic. 

However, the first method of procedure did not favor the rise 
of the profession of advocates or attorneys; in general, each party 
had to plead personally. Plaintiff went with defendant to the 
praetor, the legal “learned” official. The latter did not examine 
the subject matter as a whole; his task was only to decide whether 
the claim, if true, could be prosecuted by way of civil procedure, 
and the result of his activity was to prepare the formal docu- 
mentation of the litigation, which was thereafter submitted to 
arbitrators authorized by the praetor. The weighing of evidence 
was the arbitrator’s (judex) task. 

Toa certain degree, this procedure may be compared with the 
modern division of tasks between judge and jury; but the pro- 
ceedings were inverse. First, the learned praetor stated that, if 
plaintiff's allegations were true, he would have a claim in this or 
that legal sense; and then the arbitrator had to examine the truth 
of the alleged facts, to receive evidence and to render his decision, 
based upon the legal statements made by the praetor. Since thus 
the legal work was done by the legal officer, the parties did not 





Editor’s Note: Mr. Sommerich, a member of the Association’s Committee on For- 
eign Law, has long been interested in the fields of international, comparative, and 
foreign law. 
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need legal assistance. With time, however, the legal system be- 
came more and more complicated, and after the Republic was 
succeeded by the Empire, the praetors became real judges and 
the representation of causes was more and more entrusted to 
lawyers, since a layman was hardly able to represent his own 
cause.’ 

One would think that these circumstances would have led to 
the origin of a new profession, the learned representative of 
people seeking justice, and that the members of such profession 
would have wanted compensation for their work. It is interesting 
to observe that this was not the case for several centuries. ‘Tradi- 
tion and certain prejudices counteracted it. The origins of rep- 
resentation can be traced back to the relation between patrons 
and clients. The latter were not fully free persons, mostly manu- 
mitted slaves. They were obligated to do certain work for the 
patron, the head of the family, and to make certain payments in 
kind (e.g., delivery of a certain portion of crops raised by them) 
or in cash. On the other hand, the patron had the obligation to 
represent his “clients.’”” This was the result of the peculiar rela- 
tionship between them and it is now understandable that the 
patron could not obtain payment in consideration for his repre- 
senting the clients before the praetor. Later, when this relation 
became more and more obsolete, the tradition had still its lasting 
effect. Moreover, the persons, learned in law, who were willing to 
give legal advice, were mostly rich people, and considered their 
action as a stepping stone to a political career; these “oratores” 
(speakers) were more interested in the opportunity to appear in 
public at the forum than to get paid for their intervention. Thus, 
the representation of another’s interests before the Court, the 
praetor, was performed without financial consideration for many 
centuries.” 

Later, when the relation between patron and client became 


1R. Sohm, Institutionen des Roemischen Rechtes. 
* Ibid 1; Edwin Countryman, The Ethics of Compensation for Professional Serv- 
ice, 1882, pages 108 et seq. 
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still weaker, it became the custom and usage to give the patron a 
special reward—honorarium—for particular services; it was meant 
as a voluntary gift, but it soon turned out that it was voluntary 
only theoretically. The superior rank and the influence of the 
patron, the representative, made it rather compulsory, at least in 
fact if not in law. Since the head of the family frequently ap- 
pointed a deputy with general power, this deputy—procurator— 
represented in his employer’s stead the clients and became later 
what we would call today an attorney at law. And here we may 
discover the sources of an attorney’s fees.° 

These “voluntary gifts” increased more and more and Cicero 
boasted that he received, in presents and legacies, for legal serv- 
ices alone, an amount equal to at least a million dollars in our 
currency.* 

It is easily understandable that a reaction presented itself. The 
so-called “Lex Cincia: De Donis and Muneribus” prohibited any 
compensation for representatives before a Court. But this law 
met with no success; in spite of the law, compensation was asked 
and paid. Emperor Claudius accepted this fact, but limited by 
law the maximum of such fees. The maximum was 10,000 
sesterces (about $300) and, within these limits, the fees were 
graduated on what is called today a quantum meruit basis. This 
is the legal recognition of attorneys’ fees.° 

In his Digests, Justinian provided for the legal enforcement of 
lawyers’ actions for fees, provided, however, that the maximum 
was not exceeded, and provided further, that no “quota litis,” 
i.e., contingent fees, was allowed. It was stated: “Ille piraticus 
mos est”: ““That is the moral of a pirate.””® 

In fact, most European countries, as well as England and 
Canada, prohibit contingent fees. 

It is generally known that the later centuries of the European 


° Mueller, Institutionen. 

*See Christin v. Lacoste, 2 Que. Q. B. 142, 147. 

5 William Forsyth, The History of Lawyers, ancient and modern, 1875; Edwin 
Countryman, Ibid. 2. 

* Ibid. 3; Suetonius, Nero, 17, Liba 1, § 12. 
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legal development were highly influenced by the Roman law, 
especially by Justinian’s codification. Thus, one may well assume 
that the institution of lawyers, and lawyers’ fees, was not inter- 
rupted. A few steps will be mentioned here. 

The Canon law (Codex juris canonici—Papal Law),’ which is 
partly based upon Roman law, recognized attorneys’ fees. Canon 
131 (old computation) provides that any proctor (general coun- 
sel) who refuses to pay his advocate (the lawyer acting before the 
Court) shall be suspended from all practice for six months.’ 

In his “Capitularies,” Charlemagne issued regulations for the 
conduct of advocates or “clamorers” or ““Clamatores”’; there was 
no prohibition against fees.” 

In France, Philip the Bold regulated the “honorarium” by 
royal ordinance in 1274. If no agreement could be reached, the 
judge had to decide on a basis provided for by statute, but he 
could not adjudicate more than go livres. In 1579, Henry III 
decreed that the advocates must subscribe the amount of fees 
they received, on each legal paper, to be taxed in case this amount 
were exorbitant. The Paris Bar opposed it and this opposition led 
to a strike which was broken by royal decree.” 

In France, the legal profession was, and is still, divided into 
three categories. Omitting the notaries, who, learned in law, 
draw contracts, work in estate matters, and frequently advise 
clients in financial matters, the work before the courts is done by 
two different kinds of jurists: the “avoué,” who, like the English 
solicitor, does the paper work, and the “avocat,” who pleads be- 
fore the courts in open trial, civil and criminal. The avocats were 
among the highest ranking professionals and have succeeded up 
to the present time in preserving a high degree of independence. 
They were organized in what was first called “an order,” which 
goes back to 1344 A.D. They were allowed to plead only orally, 





7™ Rene A. Wormser, “The Law.” 
8 William Forsyth, Ibid 5. 
° William Forsyth, Ibid 5. 
William Forsyth, Ibid 5. 
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and, even today, they cannot act as agents. They had no offices, 
could not form a partnership, and could not obtain fees. As re- 
cently as 1885, it was stated that the “honoraire” of an avocat in 
its amount and payment must be essentially voluntary and spon- 
taneous. The first recognition of the right of an avocat to obtain 
fees occurred January 3, 1889. But actions for fees are still for- 
bidden and if an avocat enters into his account books the amount 
of fees received, the client who paid the fee must remain 
anonymous. 

Today, the avocats may not only plead the case in open trial, 
but may also have an office and assistants, called “‘avocat stagi- 
aire,’ and may represent clients in certain court proceedings. 
The person, who is in touch with the clients, who is allowed to be 
their agent and to represent them in the proper sense of the word, 
is the “avoué.”” Generally, he prepares the case, confers with the 
client, files the legal papers drawn by him, and, when the time 
for the trial comes, he turns over the matter to an avocat of his 
or his client’s choice, who will argue before the Court. The fees 
of an avoué are set forth in a schedule, called “‘tarif.”” He may also 
sue for his fees. But both professions, avocat and avoué, are pre- 
vented from stipulating or demanding contingent fees.” 

In England, the situation is quite similar to the situation in 
France. Here, too, there are two types of jurists: the Solicitor, 
who advises the client, confers with him and prepares and files 
the legal papers, such as the complaint, the answer, etc., and the 
Barrister, who argues the case before the Courts, except that the 
Solicitor may plead the client’s case in the County and Magis- 
trates’ Courts. 

While it is true that the solicitor files all the legal papers, he 
does not prepare them in every case. In County Court and 
Magistrates’ Court cases, where no barrister is briefed, the solici- 
tor prepares all the papers. If, however, it is intended to brief a 
barrister (sometimes called Counsel) in these cases, and also in 


* See Lepaulle, Law Practice in France, 50 Columbia Law Review, No. 7, pages 
945 et seq. 
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all cases in the High Court where barristers are briefed, at dif- 
ferent stages Counsel is instructed to settle the pleadings. In a 
fairly typical case the steps would be as follows: 

(a) The solicitor interviews the client, collects the statements 
from the witnesses, and then instructs Counsel to advise on the 
law, and if thought fit to settle the Writ and Statement of Claim. 
At this stage there may be a conference with Counsel at which 
the client attends. 

(b) The Writ is issued and the Statement of Claim delivered 
and then the Defendant’s solicitor instructs his Counsel to for- 
mulate the Defense. 

There are numerous other documents which Counsel can be 
asked to formulate, some of them not even connected with Court 
procedure at all, such as conveyances, Memoranda and Articles 
of Association of Companies, Deeds of Family settlement, and a 
host of others. Sometimes indeed the paradoxical result is reached 
that a barrister who specializes in some obscure aspect of the law 
may spend most of his time on paper work, and hardly ever ap- 
pear in Court; while the busy local County Court and Police 
Court solicitor may spend most of his time in loca] Courts. 

As far as Counsel’s fee is concerned, while he cannot sue for it, 
it would be unprofessional for a solicitor not to pay the fees 
agreed with Counsel’s clerk. The fees are not necessarily paid 
before the trial, at any rate not necessarily in civil actions, al- 
though the solicitor is expected to have sufficient money in hand 
to pay Counsel’s fees. In criminal cases the fees are usually paid 
in advance, for an obvious reason. 

A further distinction between Counsel’s fees and solicitor’s 
costs is that there is no set scale for Counsel’s fees, the amount 
depending on the extent to which Counsel is fashionable, whereas 
solicitor’s costs are laid down in numerous and complicated 
scales. There is, however, nothing to prevent a solicitor from 
making with his client an agreement for a round figure for his 
costs, provided, of course, that it is not contingent on the result 
of the action, nor a proportion of the sum recovered. 

Solicitors may be sued by clients for negligence; Counsel never. 








id 


1id 


r’s 
int 
eas 
ted 
om 
his 
ult 


ver. 





HISTORY OF ATTORNEYS FEES 369 


The exemption moreover extends to solicitors for any step taken 
on the advice of Counsel. This is an additional reason for em- 
ploying Counsel and obtaining his opinion before action. 

In the United States of America, it was never doubted that 
juristic advisers and legal representatives were entitled to obtain 
compensation for their work. However, the method of calculat- 
ing such fees was subject to many a controversy. Even in 1882, 
Edwin Countryman, in his book ““The Ethics of Compensation 
for Professional Service,” felt called upon to champion the cause 
of contingent fees, while Justice Bradley was opposed to any pre- 
liminary agreement on professional remuneration, but not op- 
posed to any agreement entered into after service performed. 
Said he: “There is no harm in asking for a fee proportioned to the 
degree of success after service performed.” Justice Cooley, a 
staunch opponent to contingency, stated: “The lawyer’s legiti- 
mate fee is payable irrespective of the result, and any contingent 
interest in the event of the litigation is necessarily corrupting.” 
In Backus v. Byron, 4 Mich. 535 [1857], the Court held that con- 
tingent fees are a ‘‘malum per se,” as Justinian did. However, this 
point of view of the Michigan Court was abolished by the legis- 
lature. (See also, Wells v. Elsam, 40 Mich. 220.”) 

The State of New York preserved the difference between vari- 
ous types of legal advisers until 1848. Before that date, the prac- 
tice of law was divided between attorneys, who were similar to 
English solicitors, and solicitors who were attorneys of record in 
chancery cases, and counsel. The fees of attorneys were regulated 
by statutes, 2 Rev. Stat., pp. 516 et seq. The fees were similar to 
the bill of costs, and it was a penal offense for an attorney to 
charge any more than these fees.” 

However, the difference between the various types of lawyers 
had a certain effect on the question of fees. In Jenkins v. Wil- 
liams, 2 How. Pr. 261 [1846], the court held that attorneys’ fees 


“For details, see Edwin Countryman, Ibid 2. 

* These fees were exceedingly low, e.g.: Retaining fee $3.62; serving declaration 
$.25; arguing a motion $1.25; attending a trial of a cause $1.50; arguing an appeal 
$3.75. 
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as against the client were limited to the costs taxed, while coun- 
sel fees were not so limited. At that period, also, contingent fees 
were not allowed. In Wallis v. Loubat, 2 Denio 607 [1845], the 
court held that a solicitor or counselor of the Court of Chancery 
was not permitted to contract with his client for a part of the 
subject-matter of the litigation, as compensation for his services. 
To the same effect, see also Satterlee v. Frazer, 4 Super. (2 Sandf.) 
141 [1848]. 

When the Code of Procedure was enacted in 1848, the fee bill 
was abolished. Section 258 (afterwards Section 303) of the Code 
of 1848 expressly repealed all statutes establishing or regulating 
the costs and fees of all kinds of legal advisers, and all restrictions 
on agreements between party and counsel: “But there may be 
allowed to the prevailing party, upon the judgment, certain sums, 
by way of indemnity, for his expenses in the action; which al- 
lowances, are in this act, termed costs.” 

This statutory provision was explained in, among other cases, 
Rooney v. Second Avenue RR. Co., 18 N.Y. 368 [1858], where 
the court held that the restrictions concerning attorneys’ fees, 
heretofore enacted by statute, were removed by a new [1848] 
statute. The court added that the attorney’s lien (see later) in- 
cludes now not only the “costs” but also the fees contracted be- 
tween attorney and client. The court stated: “What was be- 
fore not only illegal but disreputable is now lawful, if not 
respectable.” 

To the same effect as the Rooney case, see also Ward v. Syme, 
9 How. Pr. 16 [1852], and Starin v. Mayor, etc. of N.Y., 106 N.Y. 
82 [1887]. In the latter case, the court held that since the passage 
of the Code, the taxable costs are not the measure of compensa- 
tion between attorney and client. 

In 1876, when the first part of the Code of Civil Procedure was 
enacted, the only regulation upon the subject was Section 66: 


“The compensation of an attorney or counsellor for his 
services is governed by agreement, express or implied, 
which is not restrained by law.” 
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In this connection, it must be stressed, however, that the attor- 
ney’s right to receive fees was (and is still) considered a purely 
statutory right, and not a right based upon Common Law. In 
Williams v. Dodge, 8 Misc. 317 [1894], the New York Court of 
Common Pleas went so far as to dismiss a complaint for recovery 
of fees instituted by a Massachusetts attorney, because the latter 
did not prove that he was entitled to such fees pursuant to a 
statute of the said state, while, pursuant to common-law, counsel 
fees were not recoverable. The court stated: 


“You have not shown that by the laws of Massachusetts a 
lawyer can maintain an action for his services. In the ab- 
sence of any proof on that subject the presumption is that 
the common-law rule prevails, and counsel fees for serv- 
ices rendered cannot be recovered.” 


As an indication of the historical development in the State of 
New York, two other cases should be mentioned: Hall v. Crouse, 
13 Hun 557, 561 [1878], and Merritt v. Lambert, 10 Paige 352, 
357 [1843]. 

In the Hall case, we find the following statement: 


“There are some English cases holding that the courts 
will not permit an attorney to take a security in advance 
for the payment of the future costs of litigation (Upping- 
ton v. Bullus, 2 Drury & War. Ch., 188; Jones v. Tupp, 
Jacobs’ Ch. R., 322; Williams v. Negot, id., 598; Pitcher 
v. Rigby, Price’s Eq. R., 78); but in this State the courts 
have not gone to that extent. The only New York case 
cited by the appellants’ counsel upon this point is Merritt 
v. Lambert (10 Paige, 352), which was affirmed by the 
Court for the Correction of Errors, sub. nom., Wallis v. 
Loubat (2 Den., 607). That case was governed by the rule 
which prevailed before the Code that an attorney or 
solicitor could not be permitted to contract with his client 
previous to the termination of the suit for a part of the 
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demand, or subject-matter of the litigation, as a compensa- 
tion for his services.” 


In the Merritt case, the court said as follows: 


“The same principles are recognized by our courts, so 
far as they are applicable to the situation of the profession 
in this country. In England, the duties of attorney or 
solicitor and counsel are always performed by different 
persons; and of course the attorney or solicitor cannot be 
permitted to stipulate for any greater compensation for his 
services than such as are allowed by the practice of the 
courts, or by the tariff of fees fixed by law. The same rule 
prevails here so far as relates to the mere services of an 
attorney or solicitor. But as most members of the profes- 
sion practice in the capacity of counsel, as well as in that 
of solicitor or attorney, if the client agrees with his solici- 
tor or attorney to perform the duty of counsel also, upon 
the hearing or trial of the cause, or upon the argument of 
motions or petitions, the latter, in his character of counsel 
may stipulate for a reasonable reward for his services as 
such counsel. And he is not limited to the counsel fees 
specified in the fee-bill, and which are allowed as between 
party and party. Adams v. Stevens, 26 Wend. 451.” 


In 1879, Section 66 of the Code was amended so as to provide 
for a lien upon the client’s cause of action or counterclaim. 
In 1899, the section was further amended extending the lien to 


a claim, as well as a cause of action and a counterclaim, and pro- 


viding a remedy to determine and enforce the lien. 
This principle was affirmed in the case of Whittaker v. New 


York, &c. R. R. Co., 11 N.Y. Civ. Pro. 189, 195 [1886], where the 


court stated, in accordance with the statute: 





“The extent of the compensation of an attorney for his 
services, is governed by the agreement existing between 
him and the client, which may be either express or im- 
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plied. Formerly an attorney was under a disability so to 
contract. This disability was removed by the old Code, 
and thereupon attorneys were left free to contract with 
their clients as to their compensation beyond the allow- 
ances given by statute. The freedom so to contract was 
continued by section 66 of the Code of Civil Procedure.” 


As is generally known—and that is true up to today—the express 
agreement might include a retainer, a fixed compensation with- 
out regard to the result of the action, or contingent fees, a per- 
centage of the amount actually recovered—a method called by 
the old Romans and still in European countries “quota litis’— 
or a combination of both. Court decisions have limited the con- 
tingency to 50%.“ The implied agreement results in what is 
called the “quantum meruit basis,” a calculation of fees on the 
basis of the actual work done by the attorney, of course in a rea- 
sonable proportion to the subject matter. 

In 1909, Section 66 was split up into two sections of the pres- 
ent Judiciary Law, Sections 474 and 475; these sections were 
repeatedly amended [1912 and 1947]; Section 474 reads in part 
as follows: 


“The compensation of an attorney or counsellor for his 
services is governed by agreement, express or implied, 
which is not restrained by law, * * *.” 


The succeeding sentences of this section cover the exception 
with respect to the compensation of an attorney acting on behalf 
of an infant, in which case the court finally determines the 
amount of fees. 

A peculiar situation arises in cases where the attorney and his 
client have entered into an agreement of contingency, but where 
the client discharges—which is his right—the attorney without 
cause, thus preventing him from finishing the case and attaining 
any success, in that event, the courts held that a discharge with- 


** Matter of Fitzsimons, 174 N.Y. 15 [1903]; Matter of Meng, 227 N.Y. 264 [1919]. 
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out cause will abrogate the entire contract (of contingency) there- 
tofore entered into, and will entitle the attorney to the reason- 
able value of his services, i.e., on a quantum meruit basis, even if 
such sum should exceed the contract price.” 

Apart from the restriction mentioned above in the case of 
infants, as set forth in Section 474 of the Judiciary Law, there is 
another possible interference on the question of fees in Section 
231—a of the Surrogate’s Court Act, pursuant to which the Sur- 
rogate has the power to hear an application for and to fix and 
determine the compensation of an attorney for services rendered 
to an estate.” 

Section 475 of the Judiciary Law provides, as is generally 
known, for an attorney’s lien which the attorney has from the 
commencement of an action, special or other proceeding in any 
court or before any state, municipal or federal department, ex- 
cept a department of labor, or the service of an answer contain- 
ing counterclaim, upon his client’s cause of action, claim or 
counterclaim, which attaches to a verdict or other determination 
in his client’s favor, in whatever hands the proceeds might come; 
no settlement between the parties can affect the said lien. Upon 
petition, the Court may determine and enforce the said lien.” 

Thus, the development of the legal profession and of its com- 
pensation shows, that from the gratuitous working of a legal 
adviser and from more or less voluntary gifts to counsel, the line 
went steadily upwards until the attorney is recognized as a mem- 
ber of an earning profession, and after many restrictions concern- 
ing the amount of fees, freedom of contract is established between 
client and counsel; however, not only freedom of contract was 
achieved, but also a far-reaching protection of his rights by the 
creation of a lien which the parties are unable to destroy without 
his knowledge. 


8 Matter of Montgomery, 158 Misc. 412, 287 N.Y.S. 136 [1936]. 
1° Matter of Proctor, 267 N.Y. 109 [1935]; also for the historical development. 
™™ Matter of Heinsheimer, 214 N.Y. 361 [1915]. 











Committee Report 


COMMITTEE ON INTERNATIONAL LAW 


REPORT ON THE ARREST AND IMPRISONMENT OF 
WILLIAM N. OATIS BY THE CZECHOSLOVAK GOVERNMENT 


On July 4, 1951 William N. Oatis, American citizen and chief 
of the Associated Press bureau at Prague, Czechoslovakia, was 
convicted at the end of a so-called “trial” on charges of “es- 
pionage,”’ together with three Czechoslovak employees of the 
Associated Press. His sentence was 10 years’ imprisonment, sub- 
ject to reduction to 5 years for good behavior; the other de- 
fendants were sentenced to terms ranging from 16 to 20 years. 

During the period between Mr. Oatis’ arrest on April 23, and 
the opening of the “trial” on July 2, the Czechoslovak authorities 
refused to permit any member of the American Embassy staff to 
visit Mr. Oatis nor did they allow him consultation with Ameri- 
can legal counsel. 

The “trial” was held in the State courtroom attached to Pank- 
rac prison, on the outskirts of Prague. It was described as public, 
but spectators were not admitted without special credentials 
which had to be presented at five separate control points in the 
courtroom. 

Places in the rear of the courtroom were reserved for the two 
American Embassy observers, Vice Consul Richard G. Johnson 
and Mary Horak. Their seats were about 100 feet from Mr. Oatis’ 
bench, which was directly before the dais where the five judges 
sat. The Embassy observers were given headsets for receiving the 
simultaneous English translation of the proceedings and both 
took notes. 

Mr. Oatis spoke in English; a court interpreter translated the 
questions put to him into English and translated his replies into 
Czech. 
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This Committee has examined the record of the “trial” as 
stenographically recorded by Miss Horak,’ as well as the indict- 
ment and the statutes under which Mr. Oatis was prosecuted 
and convicted. The conclusion is inevitable that the prosecution, 
“trial” and conviction did not conform to legal process as that 
term is traditionally understood in all civilized countries and 
were a travesty of justice. 

The statute’ under which Mr. Oatis was prosecuted provides 
for the punishment, as being guilty of espionage, of anyone who 
“... attempts to obtain state secrets with the intention of be- 
traying them to a foreign power ... . Identical punishment 
will be inflicted on such person as . . . Contacts an organiza- 


tion whose purpose is to obtain secrets, with the intention of 
supporting its efforts.” 


A state secret is defined as 


“... everything that should be kept secret from unauthorized 
persons in an important interest of the Republic, particularly 
in political, military or economic interest.” 


Under this statute it is impossible to tell in advance what con- 
stitutes the crime. The statute is broad enough to include within 
the definition of espionage the acquisition or dissemination of 
any information not officially made public by the Czechoslovak 
Government and, indeed, would include even such information 
if it were subsequently decided that it “should be kept secret.” 
Under this definition all the normal news-gathering routine of a 
reporter is defined by artificial fiat to constitute espionage. 


1 The first half of the report represents a verbatim record of the interrogation of 
Oatis by the prosecutor and by the presiding magistrate. The second half is a 
somewhat condensed record of the rest of the proceedings, including the interroga- 
tion of the defendants and of the witnesses, the prosecutor’s summary, the defense 
pleas, the final statements of the defendants, and the sentences. It is understood 
that most of the testimony was heard directly by the American observers although 
this is not entirely clear and they may have had to rely in part upon mechanical 
appliances. 

2 The statute, indictment, and a statement of the relevant facts are contained 
in the Department of State Bulletin of August 20, 1951, pp. 283 et. seq. 
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The indictment under which Mr. Oatis was prosecuted recites 
inter alia: 


“The United States is waging war against the Soviet camp 
of peace. Officials of its missions and agencies in the Peoples 
Democracies are espionage agents. One of the espionage agen- 
cies in Czechoslovakia was the so-called news agency of the 
Associated Press. This agency abused the right of free collec- 
tion of information. Masquerading as a news agency, the Asso- 
ciated Press for years carried on extensive espionage activities 
and obtained reports of military, economic and political 
nature.” 


Oatis pleaded guilty to the charge against him and described 
his ‘“espionage”’ activities. This “confession” must be viewed in 
the light of the statute under which he was prosecuted. In addi- 
tion, it would be naive to ignore the coercive methods used to 
obtain “confessions” in countries behind the Iron Curtain.’ 

The transcript of the “trial” contains indications that the 
“trial” was staged. At one point the translator even got ahead of 
a witness. The defense lawyer assigned to Oatis* took only a per- 
functory part in the questioning of witnesses and in his summa- 
tion cited the fact that other correspondents had engaged in 
similar activities merely as an extenuating circumstance rather 
than as evidence of innocence. 


* The “trial” of Robert Vogeler in Hungary is another example. The details 
of that case are so fresh in the public mind as not to require repetition. See also 
Z. Stypulkowski, Invitation to Moscow, chs. 10 et seq. 

“The Czechoslovak Code of Criminal Procedure, Part Seven, § 41 (promulgated 
July 18, 1950) provides: 


“THE DEFENDANT AND HIS DEFENSE. 
§ 41. RIGHTS OF THE DEFENDANT. 


(1) The defendant shall be given opportunity to comment upon the facts he is 
charged with, and the evidence pertaining thereto, to submit all circumstances 
and to introduce all evidence useful in his defense, to make motions and to 
choose his counsel.” 


The record does not indicate that even this provision was complied with in the 
assignment of counsel to Oatis. It is the fact, as already stated above, that Oatis 
was not allowed to communicate with the American Embassy on this or any other 
subject before or after the “trial.” 
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The lengthy account of his “espionage” activities by Oatis at 
the “trial” is largely a description of normal news-gathering ac- 
tivities and it stretches credulity to believe that any correspon- 
dent would cite them as instances of espionage except as part of a 
staged recital. For example, Oatis mentions his instructions from 
the Associated Press to check on stories produced by other corre- 
spondents as an instance of “espionage.”” Frequently in the testi- 
mony of Oatis there occurs Communist jargon which could only 
have been inspired by his captors.* 

This in summary is the factual situation relating to the Oatis 
arrest and “trial.” We turn now to certain diplomatic aspects of 
the case. 


DIPLOMATIC ASPECTS OF THE CASE OF 
WILLIAM N. OATIS 


Almost immediately after Mr. Oatis’ arrest on April 23, 1951, 
the American Embassy at Prague attempted unsuccessfully to 
communicate with him and to assist him in his defense. Oral 
representations made on April 25, 1951, two formal notes of 
protest lodged with the Czechoslovak Ministry of Foreign Affairs 
shortly thereafter, and a two-hour conference on May 16 between 
the American Ambassador and the Czechoslovak Minister of For- 
eign Affairs produced negative results. No one from the Ameri- 
can Embassy staff was permitted to visit Mr. Oatis, nor would 
the Czechoslovak authorities permit the American Embassy to 
afford Oatis the opportunity to consult American legal counsel. 
The Czechoslovak Ministry of Foreign Affairs, on April 30, 1951, 
advised the Embassy that any person chosen to represent Mr. 
Oatis would have to be a Czechoslovak lawyer, qualified to ap- 
pear before a Czechoslovak court. Moreover, the Ministry re- 


5“My father and both my grandfathers were from the working class. (Depart- 
ment of State Record of the Trial of William N. Oatis, p. 39) .. . 1 am not a 
capitalist and don’t own any factories. I am a worker. (id. p. 39). . . . I harmed 
the republic and helped its enemies. I harmed the cause of peace and helped 
the cause of war.” (id. p. 96). 
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turned certain articles which the American Embassy attempted 
to send to Mr. Oatis for his comfort, with the statement that he 
was already equipped with all articles of personal need. This 
state of affairs continued throughout the trial and after Mr. Oatis’ 
conviction. American officials were unable to have any communi- 
cation with Mr. Oatis, or to assist him in any way, despite re- 
peated attempts to do so through official Czechoslovak channels. 
In substance, the Czechoslovak position was that any criticism 
or review of Czechoslovak judicial procedure constituted an at- 
tempted infringement of Czechoslovak sovereignty. On July 4, 
1951, immediately after Mr. Oatis’ conviction, the State Depart- 
ment denounced it as a “ludicrous travesty of justice,” which 
indeed it was. On the same day, the American Embassy requested 
a copy of the indictment and sentence, and immediate consular 
access. No reply to this note has been received, and subsequent 
oral representations on this subject have not yet met with any 
positive response. 

Direct recourse to the Czechoslovakian Government having 
proved futile, the State Department has nevertheless manifested 
its interest in the case in other ways. Early in June, all travel in 
Czechoslovakia by United States citizens was forbidden by our 
Government. On July 31, 1951 the United States announced its 
intention to withdraw from Czechoslovakia the benefits of trade 
agreement tariff concessions, and placed the item “Termination 
of Obligations Between the United States and Czechoslovakia” 
on the agenda of the Sixth Session of the contracting parties to 
the general agreement on tariffs and trade, scheduled to convene 
at Geneva on September 17, 1951. While the harassment of 
American business interests in Czechoslovakia was sufficient to 
warrant this action, there is little doubt that the Oatis case played 
a part in this decision. On August 23, both houses of Congress 
voted to suspend trade relations with Czechoslovakia because of 
Mr. Oatis’ imprisonment.° 


*H. Con. Res. 140, 82nd Congress, 1st Session. 
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The Government has also brought the Oatis case before an 
appropriate forum of the United Nations. At the instance of 
the United States representative, the Social Committee of the 
United Nations Economic and Social Council adopted a resolu- 
tion on August 15, 1951 (with only the Soviet Union, Poland and 
Czechoslovakia dissenting), expressing the Council’s extreme con- 
cern over governmental acts similar to the Czechoslovak Gov- 
ernment’s imprisonment of Mr. Oatis and urging that sentences 
imposing arbitrary punishments be revoked." 

On August 28, 1951 on the occasion of the presentation of 
his credentials by the new Czech Ambassador, Dr. Vladamir 
Prochazka, President Truman severely criticized the Czech Gov- 
ernment because of the Oatis case. On the next day, both Dr. 
Prochazka and a Czech Embassy spokesman said the case was 
closed. The Embassy statement was that “from a juridical point 
of view, the case was closed.” This was done despite a vigorous 
statement of our Government’s views by the Secretary of State in 
a conversation with the Czechoslovak Ambassador the same day. 
On this occasion, a copy of the concurrent resolution of Congress 
of August 23, 1951 was handed to the Ambassador. 

Apparently because the United States Government refused to 
consider the Oatis case closed, the Civil Aviation Board of the 
Allied High Commission in Germany informed the Czech Mili- 
tary Mission in Berlin on September 13, 1951, that planes of the 
Czechoslovak Airline would be forbidden to fly over Western 
Germany. 

Future diplomatic demarches in the case cannot be predicted 
with any certainty. It is clear, however, that the Government is 
maintaining a constant official interest in the case, and does not 
intend to remain passive. Some of these steps must, of course, 
remain confidential, as publicity would tend to destroy their ef- 
fectiveness. It is probable that punitive measures in the nature 
of reprisal will be taken against the Czech Government, as these 


* For text of resolution see Department of State Bulletin, Aug. 20, 1951, p. 289. 
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appear to be among the few avenues still left open. The matter 
of severing diplomatic relations, closing consulates and other offi- 
cial offices of the Czech Government in this country, and reprisal 
against Tass, the official Communist news agency, have un- 
doubtedly been considered. Decisions in connection with these 
steps, however, cannot be made with great speed because of the 
necessity for consultation among various governmental agencies, 
and also because considerations of policy affecting American in- 
terests abroad are involved in these decisions. In any event the 
withdrawal of ambassadors may not be the most practicable 
method of registering effective opposition to high-handed action 
since it impedes an important channel for protest. It is note- 
worthy, however, that several economic measures are now in 
effect, about which no public announcement has been made; and 
the reactions of the Czechoslovak authorities reveal that these 
measures are causing them concern. 

The holding of any accused person incommunicado, as was 
Mr. Oatis, is a very grave burden to the defense. It is tantamount 
to a denial of the right of defense, and, in that sense, a violation 
of a basic human right. The interest in international penal law 
and in interstate criminal law which has continued ever since 
the first World War has led jurists of repute to consider certain 
aspects of this problem. Article 38 of the Draft Statute for an 
International Criminal Court’ sets forth ten explicit rights of the 
accused. While this does not represent a subsisting treaty, it does 
represent a standard of justice applicable to existing concepts of 
a proper trial. 

Basic procedural guaranties many, if not all, of which were 
violated in the Oatis case are as follows: 

1. The accused should have the right to choose counsel con- 
versant with his native language. 


® The Draft Statute was prepared by the Committee on International Criminal 
Jurisdiction of the General Assembly of the United Nations which met at Geneva 
from August 1 to August 31, 1951. Australia, Brazil, China, Cuba, Denmark, Egypt, 
France, Iran, Israel, Netherlands, Pakistan, United Kingdom, United States, and 
Uruguay were the participating nations. 
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2. A copy of the charges should be translated into the accused 
person’s native language and should be received by him at a 
reasonable time before the hearing. 

g. Any person arraigned should have the right to communi- 
cate with the diplomatic representatives of his country. 

4. The accused should be given a reasonable opportunity to 
confer with his counsel and to prepare his defense. 

5. No witnesses should be heard or proof admitted except in 
the presence of the accused and his counsel. 

6. The accused should be afforded a reasonable opportunity 
to call witnesses and submit proof in his behalf; and witnesses 
should be afforded all reasonable protection. 

7. A record of the proceedings in the language of the accused 
should be made available to him from day to day during the trial. 

These basic guaranties constitute a minimum protection for 
an accused person.” 


THE UNITED NATIONS AND THE CASE OF 
WILLIAM N. OATIS 


The joint resolution adopted by Congress dealing with the 
Oatis case” refers to the sense of the resolution being conveyed 
by our Government to the United Nations. Proceeding through 
the United Nations in seeking the release of Oatis is a course 
within the contemplation of the Charter of the United Nations. 

The Preamble of the Charter of the United Nations states that 
the peoples of the United Nations are determined “. . . to reaffirm 
faith in fundamental human rights, in the dignity and worth of 
the human person . . .” and Article 1 of the Charter includes 
among the Purposes of the United Nations “. . . promoting and 
encouraging respect for human rights and for fundamental free- 
doms for all... .”” The General Assembly in 1949 unanimously 


® In substance these guaranties are recognized in Article 38 of the Draft Statute 
referred to in footnote 8. 
% See footnote 6, supra. 
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adopted the Declaration of Human Rights, drawn up to furnish 
an advisory basis for a “common standard of achievement.” 

Article 55 of the Charter provides that the United Nations 
shall promote universal respect for and observance of human 
rights and fundamental freedoms and under Article 56 the Mem- 
bers pledge themselves to act in cooperation with the United 
Nations to achieve these ends. The United Nations Economic 
and Social Council was exercising its power to make recom- 
mendations to promote observance of human rights and funda- 
mental freedoms (Article 62) when it adopted the resolution 
on August 15, 1951 referring in general terms to arbitrary 
punishments.” It is within the power of the United Nations 
General Assembly to go further and inquire into the Oatis case 
specifically. 

The broad power of discussion and recommendation held by 
the General Assembly (Articles 10, 11 and 193), specifically in the 
field of human rights and generally as to any matter within the 
scope of the Charter, gives the General Assembly ample power to 
inquire into the Oatis case. Such is the explosive nature of the 
issue posed by Czechoslovakian treatment of this newspaper cor- 
respondent that the General Assembly’s powers of recommenda- 
tion concerning the maintenance of international peace and 
security are also involved. [Article 11(2)]. 

While it is true that decisions of the General Assembly are 
recommendations only, the exercise of powers of inquiry and 
recommendation in this particular case in the human rights field 
would be a useful restraint on the Czechoslovakian position. The 
willingness to use the power of inquiry might have a deterrent 
effect on future Communist action and serve to improve the 
treatment of Oatis during his imprisonment as well as focusing 


4 Article 19 of the Universal Declaration of Human Rights states: 

“Everyone has the right to freedom of opinion and expression; this right 
includes freedom to hold opinions without interference and to seek, receive 
and impart information and ideas through any media and regardless of 
frontiers.” 

See Note 7, supra. 
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world newspaper coverage on the details of “trials by confession” 


in the Soviet sphere. 


CONCLUSION 


Your Committee presents the following resolutions to The 
Association of the Bar of the City of New York and moves for 


their adoption: 


Resolved, that The Association of the Bar of the City of 
New York holds that the “trial,” prosecution and conviction 
of William N. Oatis by the Government of Czechoslovakia were 
a denial of legal process as that term is traditionally under- 
stood in civilized countries and constituted a travesty of jus- 
tice; and further 

Resolved, that The Association of the Bar of the City of 
New York holds that the application of the definition of es- 
pionage in Czechoslovak law to the case of William N. Oatis 
is a violation of the freedom of information, one of the funda- 
mental freedoms which all members of the United Nations, 
including Czechoslovakia, are pledged to respect; and further 

Resolved, that The Association of the Bar of the City of New 
York urges the United States Government to continue appro- 
priate action through the United Nations and other available 
channels and by other available means to effectuate the release 
of William N. Oatis; and further 

Resolved, that The Association of the Bar of the City of New 
York further urges the United States Government to take ap- 
propriate action to secure international acceptance of basic 
guarantees for the defense of accused persons. 


Respectfully submitted, 


COMMITTEE ON INTERNATIONAL LAW 
DANA CONVERSE BACKUS, Chairman 
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Review of Recent Decisions 
of the United States Supreme Court 


By Frep N. FisHMAN and Howarp C. BuscHMAN, JR. 


The October Term, 1950, drew to a close when the Supreme Court ad- 
journed on June 4, 1951. Several of the leading decisions handed down 
toward the close of the Term are selected for comment below. 


DENNIS V. UNITED STATES 


The conviction of eleven Communist leaders for violation of the con- 
spiracy provisions of the Smith Act was upheld on June 4 by a divided Court 
which delivered five opinions totaling almost 100 pages. Since a majority of 
the sitting Justices were unable to unite in a single opinion, the reasoning 
expressed in the three opinions supporting affirmance has no standing as 
precedent. However, these opinions, together with American Communica- 
tions Ass’n v. Douds, 339 U. S. 382 (1950), provide a detailed picture of the 
views of the present Court toward the “clear and present danger” test. 

The indictment charged that petitioners had wilfully and knowingly con- 
spired to advocate and teach the duty and necessity of violent overthrow of 
the Government of the United States, and to organize the Communist Party 
of the United States to teach and advocate violent overthrow. The jury found 
petitioners guilty, and the Court of Appeals for the Second Circuit affirmed 
the conviction. The grant of certiorari by the Supreme Court was limited to 
the question of the constitutionality of §§ 2 and 3 of the Smith Act, inher- 
ently and as applied, under the First and Fifth Amendments to the Consti- 
tution. Hence, all questions as to alleged discriminatory selection of the jury 
panel and the sufficiency of the evidence to support the verdict were not 
considered by the Supreme Court. The verdict of the jury was taken as con- 
clusive that petitioners intended to cause and advocated violent overthrow 
of the Government, in the words of the trial judge’s charge, “as speedily as 
circumstances would permit,” and that the Communist Party was adept at 
infiltration into strategic places and operated as a highly disciplined organi- 
zation with violent overthrow as its goal. 

The judgment of the Court was announced by the Chief Justice in an 
opinion in which Mr. Justice Reed, Mr. Justice Burton and Mr. Justice 
Minton joined. Mr. Justice Frankfurter and Mr. Justice Jackson wrote 
separate concurrences, and Mr. Justice Black and Mr. Justice Douglas wrote 
dissents. Mr. Justice Clark, who was Attorney General during the early pro- 
ceedings in the case, did not participate. 

The Chief Justice agreed with the trial judge’s charge that the intent to 
overthrow the Government was an essential element of the crime. Briefly 
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asserting the power of Congress to protect the Government against activity 
intended to cause violent overthrow, the Chief Justice rejected the argu- 
ment that the Smith Act prohibited peaceful studies and discussion in the 
realm of ideas. Nonetheless, this did not dispose of the free speech questions 
since advocacy of violent overthrow contains elements of speech. 

In Schenck v. United States, 249 U. S. 47 (1919), the question before the 
Court was whether the evidence was sufficient to sustain a conviction for 
conspiring to “obstruct the recruiting or enlistment service.” Mr. Justice 
Holmes, writing for a unanimous court which upheld the conviction, stated 
that the “question in every case is whether the words used are used in such 
circumstances and are of such a nature as to create a clear and present 
danger that they will bring about the substantive evils that Congress has a 
right to prevent.” From this and other cases the Chief Justice deduced the 
rule that where a statute defines an offense in nonspeech or nonpress terms, 
a conviction utilizing speech as evidence of violation can be upheld only 
when the speech created a “clear and present danger” of attempting or 
accomplishing the prohibited crime. 

On the other hand, the statute under review in Gitlow v. New York, 268 
U. S. 652 (1925), defined the crime involved in terms of advocacy of violent 
overthrow of the Government. The defendant was indicted for publishing 
an attack upon the Government and capitalism, and his conviction was up- 
held on the theory that the New York legislature had reasonably found that 
a certain kind of speech was itself harmful. The “clear and present danger” 
test was said to be inapplicable since the question was not the sufficiency of 
the evidence to support a conviction of an offense defined in nonspeech 
terms. Mr. Justice Holmes and Mr. Justice Brandeis dissented in Gitlow, 
however, since speech was the evidence of violation and it was not shown 
that there was a “clear and present danger” of the substantive evil which the 
legislature could prevent. 

The Chief Justice, while recognizing that subsequent opinions had leaned 
to the Holmes-Brandeis position in Gitlow, maintained that the interest in 
security of the Government was a substantial one and that the Government 
need not stay its hand until a plot was about to be executed. He endorsed 
the analysis of Chief Judge Learned Hand who wrote for the majority below: 
“In each case [courts] must ask whether the gravity of the ‘evil,’ discounted 
by its improbability, justifies such invasion of free speech as is necessary to 
avoid the danger.” The formation of the conspiracy at a time of crisis in 
international affairs was regarded as sufficient constitutionally to justify 
application of the statute to petitioners. Observing that it is for the courts 
to determine whether the First Amendment permits application of a statute 
to the facts found by the jury, the Chief Justice agreed with the trial judge’s 
reservation to himself of the determination of the existence of a clear and 
present danger. Finally, the challenge to the statute under the Fifth Amend- 
ment on the ground of vagueness was rejected. 

In his concurrence, Justice Frankfurter termed the “clear and present 
danger” test misleading in that it obscures the process of weighing values 
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which is involved in the consideration of the constitutionality of any restric- 
tion upon free expression. Justice Frankfurter argued that it did Justice 
Holmes an ill service to make him the victim of a tendency which he fought 
all his life “whereby phrases are made to do service for critical analysis by 
being turned into dogma.” Recognizing that not every type of speech has 
equal value, Justice Frankfurter ascribed a low position on any scale of 
values to advocacy of violent overthrow with a view to inciting action. On 
the other hand, the importance of freedom of expression to the search for 
truth cannot be overemphasized, and “there may be a grain of truth in the 
most uncouth doctrine, however false and repellent the balance may be.” 
The validity of the application of the statute to petitioners, Justice Frank- 
furter pointed out, is to be determined in the light of these considerations 
and whatever else is relevant to a legislative judgment. Hence, the hostility 
between Communist countries and the United States and evidence of Com- 
munist espionage in Canada must be taken into account. 

Congress determined that the danger created by advocacy of violent over- 
throw warranted restricting freedom of speech, and Justice Frankfurter 
maintained that the imponderables on the scales precluded judicial over- 
riding of the legislative judgment of what was necessary for the Govern- 
ment’s protection, lest the Supreme Court arrogate to itself the powers of a 
super-legislature. He admonished that civil liberties draw only limited 
strength from legal guaranties and that preoccupation with constitutional- 
ity rather than with wisdom of legislation is preoccupation with a false value. 
“Much that should be rejected as illiberal, because repressive and envenom- 
ing, may well be not unconstitutional.” 

Justice Jackson likewise rejected petitioners’ contention that the applica- 
tion of the Smith Act to them was unconstitutional if their conduct did not 
create a “clear and present danger” of imminent and foreseeable violent 
overthrow. He advocated saving the “clear and present danger” test for 
application as a “rule of reason” where a conviction is sought to be based on 
speech which does not directly advocate a crime but which, in the circum- 
stances, is claimed to have such a tendency. To apply the test to petitioners’ 
conduct would, according to Justice Jackson, draw the Court into the ap- 
praisal of uncertainties, both in international and national affairs, for which 
the judicial process is inadequate. He saw no constitutional impediment to 
making direct incitement of an offense by speech or writing a crime. Since 
Congress may punish resort to force to accomplish overthrow, Justice Jack- 
son reasoned that its advocacy could likewise be punished and that “the end 
being punishable, there is no doubt of the power to punish conspiracy for 
the purpose.” 

In dissent, Justice Black emphasized that petitioners were not charged with 
an attempt to overthrow the Government or with an overt act of any kind 
or even with saying or writing anything designed to overthrow the govern- 
ment. The only offense alleged, he said, was that petitioners “agreed to 
assemble and to talk and publish certain ideas at a later date.” Prohibition 
of such future advocacy of violent overthrow was regarded as a “virulent 
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form of prior censorship of speech and press.” Although he recognized that 
unfettered freedom of expression entailed dangers, Justice Black took the 
position that the Founders of this Nation thought the benefits derived were 
worth the risk. 

Justice Douglas argued that the construction of the Smith Act requiring 
intent as an element of the offense made freedom of speech turn not on what 
is said but on the intent with which it is said. He conceded that intent fre- 
quently makes a difference in law, but he thought the situation was different 
where speech was involved. Justice Douglas saw no likely immediate injury 
to society if petitioners’ speech was allowed, and he quoted Justice Brandeis 
for the proposition that advocacy of law-breaking “is not a justification for 
denying free speech where advocacy falls short of incitement and there is 
nothing to indicate that the advocacy would be immediately acted on.” He 
maintained, and on this Justice Black agreed, that the existence of a “clear 
and present danger” was a matter for submission to the jury. The record, 
Justice Douglas said, contained no information with respect to the strategic 
positions in industry and government which Communists might fill. Hence, 
adverting to the general public recognition of the danger from Soviet Com- 
munism and the limited political effectiveness of the Communist Party, 
Justice Duugias took the position that it had not been established that peti- 
tioners had even the slightest chance of achieving their goal. 

The opinions in this case show the differing views of the Justices upon the 
respect to be accorded a legislative judgment restricting civil liberties. The 
“clear and present danger” concept at most can reflect an attitude that 
ascribes importance to civil liberties generally when weighed against other 
interests which the legislature seeks to protect at the expense of free expres- 
sion. Whenever the constitutionality of a restriction upon speech is called in 
question, the weighing of values is essential. Decisions which do not can- 
didly acknowledge the balancing process that must be undertaken, whether 
more or less weight is attached to the interest in free expression involved, 
neither commend themselves to reason nor provide sufficient guidance for 
the future. 


STANDARD OIL CO. V. NEW JERSEY 


In this case the Supreme Court considered the extent to which a state may 
exercise jurisdiction for escheat purposes over the unclaimed obligations of 
a domiciliary corporation. The applicable New Jersey statute provided that 
personal property escheated to the state where, for fourteen years, it had 
remained unclaimed or its owners or their whereabouts had been unknown. 
The New Jersey courts granted a decree escheating to the state certain cash 
dividends declared by Standard and twelve shares of Standard’s common 
stock. Standard was personally served in the action, and the last-known per- 
sons entitled to the stock and dividends were served by publication. On 
appeal, the Supreme Court, through Mr. Justice Reed, on May 28 decided 
the constitutional questions adversely to Standard and affirmed. 











~~ —-——lUlUrrf,lCrMF.UhlC/ ])sSOP KR 











RECENT DECISIONS 389 


Standard contended that the escheat decree deprived the Company of its 
property without due process of law in that the decree would not protect 
Standard from later liability to stockholders whose claims were escheated. 
Although Standard was incorporated in New Jersey, its only tangible prop- 
erty within the state consisted of its stock and transfer books. The certificates 
evidencing the stock were held at Standard’s offices in New York, and cash 
to pay the dividends was on deposit with a New York bank. The last-known 
addresses of the claimant were, for the most part, at places outside New 
Jersey. 

The Court considered it immaterial that neither the last-known owners 
nor Standard’s assets were located in New Jersey. Personal jurisdiction over 
Standard was regarded as giving New Jersey power to seize Standard’s obli- 
gations, which constituted the escheated property, and under the circum- 
stances, the notice to claimants by publication was thought adequate. The 
Court concluded that, since the disposition of abandoned property is a 
proper function of the state, no implied contract as to its disposition arises 
between an obligor and an obligee. Hence, the New Jersey statute, which was 
enacted after the creation of the escheated obligations, did not violate the 
impairment of contracts clause of the Constitution. 

In upholding New Jersey’s power to escheat the stock and dividends, the 
Court did not attempt to evaluate the relative merits of the claims to the 
property which might be advanced by other states. Since Standard’s presence 
in New Jersey was considered sufficient to confer jurisdiction to escheat and 
the notice was adequate, the New Jersey judgment was a valid one, and 
Standard was protected by the Full Faith and Credit Clause against the 
danger of escheat by another state. The Court’s theory would appear to 
permit other states in which Standard can be served to escheat such un- 
claimed stock and dividends in the first instance, and the state where the last 
known owner of the property was domiciled may also have power to take 
such action. Hence, the decision may encourage “a race of diligence” among 
the various states to escheat such property, as was pointed out in the dis- 
senting opinions of Mr. Justice Frankfurter, in which Mr. Justice Jackson 
joined, and Mr. Justice Douglas, in which Mr. Justice Black joined. These 
Justices would uphold sequestration by New Jersey as custodian, leaving 
open for subsequent determination, with interested states as parties, what 
state may escheat the stock and dividends by reason of its controlling inter- 
est in the property. 

The dissenters’ views have been met in part by an amendment to the 
New Jersey escheat law enacted after this decision. The new statute author- 
izes an alternative proceeding wherein the state may obtain custody of 
dividends declared by New Jersey corporations which have been unclaimed 
for a period of five years. Formal escheat proceedings, however, are to be 
delayed until two years after the State Treasurer has notified by mail, not 
only the claimants at their last-known addresses, but also the Attorneys 
General of states other than New Jersey in which they were last known to 
have resided, and advised them of their rights to submit claims to the State 
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Treasurer for his determination. During a further period of seven years 
after the entry of the escheat decree, the proceedings may be reopened upon 
proof that a claimant did not have actual notice and the State Treasurer 
directed to repay such claimant the money to which he is entitled. 


NLRB V. DENVER BUILDING AND CONSTRUCTION 
TRADES COUNCIL 


In a group of four cases decided on June 4, the Court, in opinions by Mr. 
Justice Burton, considered the line of demarcation between unlawful sec- 
ondary boycotts and lawful primary picketing under the National Labor 
Relations Act, as amended by the Labor Management Relations (Taft- 
Hartley) Act, 1947. Section 8 (b)(4)(A) makes it an unfair labor practice for 
a labor organization or its agents to engage in, or to induce or encourage 
the employees of any employer to engage in, a strike or a concerted refusal 
in the course of their employment to perform any services, where an object 
thereof is forcing or requiring any employer to cease doing business with 
any other person. Three of the cases involved the presence of subcontrac- 
tors employing nonunion workers on building construction projects. In 
each case the Court concluded that the subcontractor’s use of interstate 
materials, although small, was such that the conduct complained of affected 
interstate commerce sufficiently to bring it within the reach of the Act. 

The facts in the Denver case are typical. Except for employees of the non- 
union subcontractor, all employees on the project were members of unions 
affliated with the Denver Building and Construction Trades Council. The 
Council notified the general contractor that it would not permit union men 
to work with nonunion men and ordered the members of its affiliates to 
strike. The general contractor soon capitulated and refused to permit the 
nonunion subcontractor to continue on the job. The Court upheld the 
Board’s determination that the strike constituted an unfair labor practice 
since one of its objects, even if not the sole object, was to force the general 
contractor to cease doing business with the nonunion subcontractor. Hence, 
the Council's activities were not privileged merely because they were also 
directed at making the project an all-union job. It was considered immate- 
rial that work under the supervision of the general contractor on only one 
site was involved; the relationship between general contractor and sub- 
contractor as independent contractors was thought to be too well established 
to be overridden without express indication of such a congressional intent. 
A substantially similar situation was presented in Local 74 v. NLRB. 

In International Brotherhood of Electrical Workers v. NLRB, no strike 
was ordered but through peaceful picketing the Electrical Workers brought 
pressure to bear on the general contractor by inducing employees of one 
subcontractor to leave the job because another subcontractor used nonunion 
help. The general contractor soon reached agreement with the nonunion 
subcontractor that the latter would not finish the job. Since peaceful picket- 
ing, as opposed to a strike signal, initiated the secondary pressure, the Court 
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had to consider the bearing of § 8(c) which provides that the expression of 
any views, not containing threats or promises, shall not constitute or be 
evidence of an unfair labor practice. The Court held that this section, which 
it interpreted as limited to the protection of noncoercive speech in further- 
ance of a lawful objective, was not intended to protect picketing to further 
secondary boycotts, and that such picketing for an unlawful objective under 
the Act could constitutionally be proscribed. 

The union in NLRB vy. International Rice Milling Co. had established a 
picket line with the object of gaining recognition as the collective bargain- 
ing representative of the employees of a rice mill. During the picketing, 
union agents attempted to dissuade two employees of a customer of the mill 
from proceeding to the mill in their truck to pick up supplies. The Court 
held that since the picketing and attempted persuasion of the customers’ 
employees did not amount to inducement or encouragement to “concerted” 
activity, no unfair labor practice was committed under § 8(b) (4)(A). The 
picketing, confined in this instance to the geographical area of the mill and 
directed at the mill employees and their employer for purposes of securing 
recognition in a manner traditional in labor disputes, was also held not to 
violate the ban imposed by § 8(b)(4)(B) on secondary pressure to force “any 
other” employer to recognize an uncertified union. 

In all but the International Rice Milling case, Mr. Justice Reed, Mr. Jus- 
tice Douglas and Mr. Justice Jackson dissented, the latter without opinion. 
The position of the other two dissenters, as expressed by Justice Douglas 
in the Denver case, was that § 8(b)(4)(A) did not forbid union activity in 
protest against the employment of union and nonunion men on the same 
job. They would apply the restrictions of this provision only where “an 
industrial dispute spreads from one job to another front.” 
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RECENT EXHIBITS 


Four exhibits were arranged at the House of the Association 
in connection with the 74th Annual Meeting of the American 
Bar Association held in New York, September 17-21, 1951. 

One exhibit consisted of one hundred influential books of law 
printed and published in the United States. 

Another presented a year in the history of The Association of 
the Bar of the City of New York by exhibiting the printed 
material used in connection with its activities. More than one 
hundred notices, reports, and other publications were displayed. 

The contents of the remaining exhibits, Five Centuries of 
Legal Rarities and Indian Constitutions and Laws, are listed 
below. 


FIVE CENTURIES OF LEGAL RARITIES 


Blackstone, Sir William. Commentaries on the Laws of England. 4 vol. 
Oxford, 1765-69. First edition. Contains the rare eight-page supplement. 

Connecticut Statutes. Acts and Laws of His Majesty’s English Colony of 
Connecticut, in New-England, in America. New-Haven, 1769. Interesting 
inscription by a contemporary hand. 

England Session Laws. Anno Secundo & Tertio, Edwardi Sexti. London, 
1553- Black letter. 

England Statutes. Magna Carta, Cum Statutis. Per Richardum Tottell. 
London, 1576. 

Field, Stephen Johnson. Personal Reminiscences of Early Days in Cali- 
fornia with Other Sketches. 1880. 

France. Code Napoleon. De L’Inprimerie Imperiale. 1808. First edition. 

Georgia Acts. 1763-70. Printed by James Johnston, First Printer to the 
Colony. Presented to the Association in 1917. Of extreme rarity. 

Le Grand Coustumier du Pays et Duche de Normandie. Rouen, 15309. 

Holmes, Oliver Wendell. “Black Book.” Planographed copy. “It is made 

in large part of reading notes in the Justices own hand, and annual lists 

of his reading, beginning with 1881.” 
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Justinian. Digestorum Seu Pandectarum Libri 39-50. Folio. Rome: Apud 
Sanctum Marcum Mch 31, 1476. A rubricated copy. 

Littleton’s Tenures. London. Imprinted for the Companie of Stationers, 
1608. 

Livingston, Edward. System of Penal Law for the State of Louisiana. New 
Orleans, 1824. 

Massachusetts Statutes. The General Laws and Liberties of the Massachu- 
setts Colony. Revised and reprinted. Cambridge, Mass., 1672. Copy owned 
by Richard H. Dana, Jr. The first book copyrighted in this country. 

Michigan Territory. Some of the Acts of the Territory of Michigan, with 
the Titles and a Digest of all the Acts of the Said Territory, Now in 
Force; March goth, 1816. Detroit, 1816. Known as the Cass Code. 

New Jersey, Laws of. Printed and sold by William Bradford. 1717. Received 
by bequest from estate of Vice-Chancellor Eugene Stevenson. 

New Mexico Statutes. Laws of the Territory of New Mexico. Santa Fé, 1846. 
Known as Kearney’s Code. 

New York City. Charter printed by John Peter Zenger. 1735. 

New York, Laws of Colony of. An Act for Regulating and Establishing 
Fees. Oct. 19, 1710. 

New York, Laws of Colony of. Printed by William Bradford. 1710. Second 
Compilation of the Colony. 

Passport. Dated at Philadelphia. April 19, 1779. Signed by Benedict Arnold. 

Province of Pennsylvania. A Collection of Charters and Other Public Acts. 
Printed and sold by Benjamin Franklin. Philadelphia, 1740. 

Statham, Nicholas. Abridgment. Folio. Rouen, Guillaume Le Talleur for 
Richard Pynson, circ. 1490. 

Tennessee, Laws of the State of. Printed and published by George Roul- 
stone. Knoxville, 1803. Contains: Acts and Ordinances of the Governor 
and Judges of the Territory, 1792-1801. 

Texas. The Constitution of the Republic of Mexico and of the State of 
Coahuila & Texas: Containing also an Abridgment of the Laws of the 
General and State Government. New York, 1832. 

United States Original Act. Second Session. Begun and held at the City of 
New York. 1790. Signed by Thomas Jefferson. 

Virginia Statutes. The Laws of Virginia Now in Force. Collected Out of 
the Assembly Records and Digested in One Volume. London, 1662. 
Washington, George — Letter of. To Governor George Clinton. Dated at 

Rocky Hill, Oct. 23, 1783. “I have this day written to General Knox 
desiring him to confer with your excellency and make every necessary 
arrangement for taking possession of the City the moment the British 

quit it.” 
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INDIAN CONSTITUTIONS AND LAWS 
THE CHEROKEE NATION 


Laws of the Cherokee Nation: adopted by the Council at various periods, 
Printed for the benefit of the Nation. “Knoxville Register” Office: 
printed by Heiskell & Brown, Knoxville, Tenn., 1826. 75 p. 

The Constitution and Laws of the Cherokee Nation: passed at Tahle-quah, 
Cherokee Nation, 1839. Washington: printed by Gales and Seaton, 1840. 

6 p. 

ion at the Cherokee Nation: adopted by the Council at various periods. 
Printed for the benefit of the Nation. Cherokee Advocate Office: Tahle- 
quah, C. N., 1852. 179, 248 p. The most important single volume in the 
fields of Cherokee Law and History. 

Laws of the Cherokee Nation: passed during the years 1839-1867, compiled 
by authority of the National Council. St. Louis: Missouri Democrat print, 
corner Fourth and Pines Sts., 1868. 208 p. 

The Act of Union between the Eastern and Western Cherokees, the consti- 
tution and amendments, and the laws of the Cherokee Nation, passed 
during the session of 1868 and subsequent sessions. Tah-le-quah: Chero- 
kee Nation. National Press. Edwin Archer, printer. 1870. 100 p. 

Cherokee Nation, Constitution and Laws, 1839-70. 1871. 310 p. 

Laws and Joint Resolutions of the National Council: passed and adopted at 
the regular and extra sessions of 1870. National Printing Office: Tahle- 
quah, Cherokee Nation, 1871. 60 p. 

Laws and Joint Resolutions of the National Council: passed and adopted at 
the regular and extra sessions of 1871. Frank J. Dubois, printer: Tahle- 
quah, Cherokee Nation, 1872. 42 p. 

Laws and Joint Resolutions of the National Council: passed and adopted at 
the extra and regular sessions of 1872. John Doubletooth, printer: 
Tahlequah, Cherokee Nation, 1873. 61 p. 

Acts of 1884-86, in Cherokee. Tahlequah, 1887. 87 p. 


THE CHICKASAW NATION 


Constitution and Laws of the Chickasaw Nation, Constitution adopted at 
Tishomingo City, in 1856. Laws passed in 1856 and 1857. Tishomingo 
City: J. T. Daviess, printer, 1857. 76 p. The only known copy ?. 

Constitution, Laws, and Treaties of the Chickasaws, by authority. Tisho- 
mingo City: printed by E. J. Foster, 1860. 232 p. 

Constitution, Laws and Treaties of the Chickasaws. By authority. Fort Smith, 
Ark.: printed for the Chickasaw Nation, at the Herald Office. John F. 
Wheeler, printer, 1867. 212 p. 

Chikasha Okla i Kunstitushun micha i nan ulhpisa chuliti aiena. Sedalia, 
Mo., Sedalia Democrat Company, ai ikbi, 1878. 256 p. 
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Laws of the Chickasaw Nation from 1878-1881. Published by authority. 
Chickasaw Male Academy, 1881. 18 (1) p. 

General and Special Laws of the Chickasaw Nation. Passed during the ses- 
sions of the Legislature for the years from 1878 to 1884, inclusive. By 
authority. Muskogee: Indian Journal Steam Job print, 1884. 64 (2) p. 


THE CHOCTAW NATION 


The Constitution and Laws of the Choctaw Nation. Printed at Doaksville, 
1852. 110 p. 

Acts and Resolutions of the General Council of the Choctaw Nation, from 
1852, both inclusive. Published by authority of the General Council. 
Fort Smith, Ark., Josephus Dotson, printer for the Nation, 1858. 240 p. 

Acts and Resolutions of the General Council of the Choctaw Nation, at the 
called sessions thereof, held in April and June 1858, and the regular 
session held in October, 1858. Published by authority of the General 
Council. Fort Smith, Ark. Josephus Dotson, printer for the Nation, 1859. 
80 p. 

Acts and Resolutions of the General Council of the Choctaw Nation, for the 
year 1859. Published by authority of the General Council. Fort Smith, 
Ark. Printed at the Times Office for Campbell LeFlore, printer for the 
Choctaw Nation, 1860. 53 (1) p. 

Acts and Resolutions passed at the regular term of the General Council of 
the Choctaw Nation. October, 1880. From Nos. 1 to 41, inclusive. Deni- 
son, Texas: M. F. Dearing, lessee Herald Job Office, printer, 1880. 29 p. 

General and Special Laws of the Choctaw Nation, passed at the regular ses- 
sion of the General Council, convened at Chahta Tamaha, October grd 
and adjourned November 12th, 1881. By authority. Denison, Texas: The 
“News” Job Printing House, Murray & Dearing, 1881. 66 p. 

General and Special Laws of the Choctaw Nation, passed at the regular ses- 
sion of the General Council, convened at Chahta Tamaha. October end, 
and adjourned November 4th, 1882. By authority. Denison, Texas: The 
“News” Job Printing House, Murray & Dearing, 1881 (for 1882). 38 p. 

Laws of the Choctaw Nation, passed at the Choctaw Council at the regular 
session of 1883. Sedalia, Mo.: Democrat Steam Printing House and Book 
Bindery, 1883. 71 (1) p. 


THE CREEK (OR MUSKOGEE) NATION 


Constitution and Laws of the Muskogee Nation. Published by authority of 
the National Council. Saint Louis: Levison & Blythe Stationery Co., 
printers, 1880. 142 p. 

Enactments of the National Council of the Muskogee Nation, during the 
sessions of 1880, 1881, 1882, 1883, 1884. Muskogee, I. T.: Indian Journal 
Steam print, 1884. 44 p. 
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Acts and Resolutions of the National Council of the Muskogee Nation of 
1893. Compiled by W. A. Rentie. Muskogee, Ind. Ter.: The Phoenix 
Printing Company, 1894. 28 p. 

Acts and Resolutions of the Creek National Council of the extra session of 
April, 1894, and the regular session of October, 1894. Compiled and 
translated by D. C. Watson. Muskogee, Ind. Ter.: E. H. Hubbard & Co., 
printers, 1894. 19 (1), 22 (1) p. 

Acts and Resolutions of the Creek National Council of the extra session of 
January, 1895. Compiled and translated by D. C. Watson. Muskogee, Ind. 
Ter.: E. H. Hubbard & Co., printers, 1895. 12, 12 p. 


THE OSAGE NATION 


The Constitution and Laws of the Osage Nation, passed at Pawhuska, Osage 
Nation, in the years 1881 and 1882. Washington, D. C.: R. O. Polkinhorn, 
printer, 1883. 29 p. 

Treaties and Laws of the Osage Nation, as passed to November 26, 1890. 
Compiled by W. S. Fitzpatrick, 1895. Press of the Cedar Vale Commer- 
cial, Cedar Vale, Kansas. 103 p. 

Constitution of the State of Sequoyah. Phoenix Printing Co., Muskogee, Ind. 
Ter. 1905. 
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Trustee of Pension Funds 


This Bank acts as Trustee of pension funds for 
many corporations throughout the country 
that recognize the advantages of segregating 
their pension reserves under the management 
of a corporate trustee with complete invest- 
ment facilities. 

Our experience in assisting many corporation 

managements in the development of suitable 

pension plans for their specific needs is at the 


disposal of corporation attorneys, officials 
and directors who are studying this problem. 


Guaranty Trust Company 
of New York 


140 Broadway, New York 15 


Fifth Ave. at 44th St. Madison Ave.at 60thSt. Rockefeller Plaza at 50th St. 
New York 18 New York 21 New York 20 
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Trans World Airlines, Inc. 
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New York 
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President 
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President 
Socony-Vacuum Oil Co., Inc. 
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Chairman of the Board 
Burlington Mills Corporation 
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Executive Vice President 
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& Roberts 


RICHARD K. PAYNTER, Jr. 
Financial Vice President 
New York Life 
Insurance Company 


SETON PORTER 
Chairman of the Board, National 
Distillers Products Corporation 


ROBERT C. REAM 
Chairman of the Board 
American Re-Insurance Co. 


MORRIS SAYRE 
Vice Chairman of the Board 
Corn Products Refining Co. 


CHARLES J. STEWART 
President 


WALTER N. STILLMAN 
Stillman, Maynard & Co. 


VANDERBILT WEBB 
Patterson, Belknap & Webb 



































FACTS... 
and a 


SUGGESTION 





@ Seven decades of experience in writing title in- 
surance for attorneys .. . 


@ Pioneers of many sound practices currently used 
by attorneys in real estate conveyancing... 


@ Carrying a deep sense of responsibility to attor- 
neys for each title insurance policy issued by us 
since 1883... 


These facts—plus enlightened self-interest—may 
suggest that you, as an attorney, help us develop 
an even stronger and better Title Guarantee and 
Trust Company by making our many convenient 
offices your headquarters for title insurance. 


a in Abe Wonk, sid 
TITLE GUARANTEE 
AND 


TRUST COMPANY 


Chartered 1883 
Main Office: 176 BROADWAY, NEW YORK 38, N. Y. 


WOrth 4-1000 
MANHATTAN, 6 E. 45th St. JAMAICA, 90-04—16lst St. BROOKLYN, 175 Remsen St. 
WOrth 4-1000 JAmaica 6-3300 WOrth 4-1000 


WHITE PLAINS (Westchester), 70 Grand Street 
WHite Plains 6-7600—FAirbanks 4-5454 


MINEOLA (Nassau), Old Country Road & Franklin Avenue 
GArden City 7-3660—F leldstone 7-0889 


RIVERHEAD (Suffolk), Griffing Avenue ST. GEORGE, S. I. (Richmond), 56 Bay St. 
Riverhead 2300 Gibraltar 7-4500 








al 






























Fiduciaries Financial Service 





This service is to assist individuals acting as Executor, 
Administrator, Trustee or Guardian—their Counsel, 
Accountants or Advisors. 


By appointment of Bankers Trust Company as Cus- 
todian or Agent, fiduciaries may relieve themselves of 
the worries and details of property management and 
the keeping of pertinent records. The following serv- 
ices may be obtained in whole or in part as the fiduciary 
and his counsel require: 


Safekeeping of Securities Investment Advisory Service 


Collection of Dividends Complete Estate and Income p 
and Interest Tax Administration bh 

Handling of Security Preparation of Court o 
Sales and Purchases Accountings 

Stock Transfers Depositary under Court Order 


You are cordially invited to write Personal Trust 
Department, Bankers Trust Company, 16 Wall Street, 
New York 15, for full information. We shall be glad to 
send you a printed outline of the services we render 
as agent for individual executors. 











BANKERS TRUST COMPANY 
NEW YORK 


Member Federal Deposit Insurance Corporation 








The Estate Owner 
His Attorney 
and His Bank 


“Always consult your attorney in connection with your 
personal estate plans. We shall be pleased to cooperate with 
him in working out any business and administrative details 


of the final plan.” 


— Thatis the advice we give an estate owner 
when he is preparing for the distribution 
of his estate. 


Through the years, this cooperation between the 
Chase and attorneys has resulted in direct bene- 
fits to many estate owners and to the mutual 
advantage of the Chase and its hundreds of 


friends in the legal profession. 


THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK 


HEAD OFFICE: Pine Street corner of Nassau 
Trust Department: 11 Broad Street 





Member Federal Deposit Insurance Corporation 











United States Trust Company 
of New York 


CHARTERED 1853 


45 WALL STREET, NEW YORK 





















F OR OVER 97 years the efforts of this 
Company have been directed specifically 
towards the administration of estates and 
trusts and the management of property 
in all fiduciary capacities. 


BOARD OF TRUSTEES 


James H. Brewster, Jr. Ratpu T. Reep 
Vice-President President 
Aetna Life Insurance Company American Express Company 


JoHN SLOANE 
G. Forrest BuTTERWORTH Chairman of the Board 


Cadwalader, Wickersham & Tafs W. & J. Sloane 


Hamitton HapLey ALEXANDER STANDISH 
Lawyer J.H. Whitney & Co. 
Wiuiam A. W. Stewart 
Joun M. HarRLaNn Stewart & Shearer 
Root, Ballantine, Harlan, Bushby BENJAMIN STRONG 


6 fine President 
Barkure Henry Epwiwn S. S. SUNDERLAND 

New York Davis Polk Wardwell 

PL Sunderland & Kiendl 

Francis T. P. Plimpton Freperick K. Tra 

Debevoise, Plimpton & McLean Payson & Trask SK, JR. 
RICHARDSON Pratt James M. TrRENARY 

Charles Pratt & Company Vice-President 

Herman FrascuH Wuiton 

Rotanp L. RepMonp President 

Carter, Ledyard & Milburn Union Sulphur & Oil Corporation 





Member 
Federal Reserve System 
New York Clearing House Association Federal Deposit I 
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When you speak of “my doctor”, “my pastor”, or 
“my banker”, it is the result of close relationships based 
on frequent consultation regarding your personal affairs. 

It is equally important that you have a similar re- 
lationship of confidence and mutual understanding 
with your attorney. 

A complex framework of law embraces nearly all 
important business and personal transactions. In the 
purchase of property . . . the preparation of your Will... 
the negotiation of business agreements . . . whenever 
your activities have legal implication, consult with your 
attorney. With friendly understanding and professional 
skill, he can help you avoid errors and add greatly to 
your peace of mind. 


CHEMICAL BANK 


TRUST COMPANY 


Founded 1824 


Personal Trust Department 
30 BROAD STREET, NEW YORK 15 


19 conveniently located banking offices 
in Greater New York 














J.P. MORGAN & CO. 


INCORPORATED 


NEW YORK 


Testamentary Trusts Voluntary Trusts 


Pension Trusts Corporate Trusts 
Executorships 


DIRECTORS 
GEORGE WHITNEY 


Chairman 


R. C. LEFFINGWELL 
Vice-Chairman 


ARTHUR M. ANDERSON 


Chairman Executive Committee 


HENRY C. ALEXANDER 
President 








I.C. R. ATKIN 
Vice-President 


PAUL C. CABOT 
President State Street 
Investment Corporation 


BERNARD 8S. CARTER 
President 
Morgan & Cie. Incorporated 


CHARLES S. CHESTON 
JOHN L. COLLYER 


Chairman and President 
The B. F. Goodrich Company 


H. P. DAVISON 
Vice-President 


CHARLES D. DICKEY 
Vice-President 


M.D. JAY 
Chairman 
Morgan & Cie. Incorporated 


DEVEREUX C. JOSEPHS 
President New York Life 
Insurance Company 


THOMAS S. LAMONT 
Vice-President 


L. F. McCOLLUM 
President 
Continental Oil Company 
GUSTAV METZMAN 


President New York Central 
Railroad Company 


JUNIUS 8. MORGAN 


Vice-President 


ALFRED P. SLOAN, JR. 
Chairman General Motors 
Corporation 


JAMES L. THOMSON 
Chairman Finance Committee 
Hartford Fire Insurance Company 


JOHN 8S. ZINSSER 
Chairman Sharp & Dohme Inc. 


























